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cSVXW KAOSTROKXR, Lagal Guardian of 
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UNITSD STATES DISTRICT COURT 
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DISTRICT CT COLUMBIA 
CivU Division 


OUY VON DARDEL, on hit own behalf 
»nd on behalf of hit htlf 
brother, RAOUL WALLIN »IRO, 

and 

•V2X HAOSTROKSR, Legal Ouerdien of 
RAOUL WALLUCBXRO, on bahalf of 
RAOUL WALLSW8XR0, 


Plaintiffs, 
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UWIOK or SOVIET SOCIALIST 
R1 PUBLICS, 
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PtAIMTIPf’S 1 SUPPLEMENTAL STATSMXNT Of POINTS AND 
AUTHORXTIIS COMCWNINQ THS StJfWDOE COUNT OSCXSION IN 

utMmnt* *sim*z i* *mm && say- 


Plaintiffa respectfully subnit thia suppl ement al 
statement of points and authorities in support of thair 
notion for an ordar holding tha dafandant Union of Sovlat 
Soolslist Rapublloa ("Soviet Union*) in civil oontanpt for 
violating tha extended judgment of thia Court dated November 
f , itstt. Tha purpoaa of thia supplemental atatanant la to 
address tha raeant Supreme Court ruling in Argentina Rmoubllo 
v. Asttrads H ass Shipping Corp. , 10® •* ct. «SJ (lit®), and 



PHttimn^Y rjATBonrr 


Th* liprm court 1 * decision in im«ii |M> 

*^****^?^ffWyT i‘. • 

iff sot* th* present cab* in certain limited raspaota, but 
do*# not Blt*r th* vAlldity of thin Court'* default judgment 
or th* appropriat *n*«* of granting plaintiff* * pdniUAf notion 
to Hold th* d*f*nd*nt Soviet Union in oivil ooateemkfc. \ihe« 
thi* Court granted th* d*f*ult judgmant ageinat 'tad Soviet 
Union, it h«ld that th*r* w«r* flv* distinct ground* for 
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on. 


asf»*rting jurisdiction over th* Soviet Union in 

Th* Amarad* SiH ruling removes two of tho*o fivdft&jiidie- 

• ■ 

tiontl ground*. Th* othar thr«* juriodiotiond^ 

however, ranain fully viahla aftar Amerada Eaaa , andthara- 

• * , • ■ 

for* amply support plaintiffs' ponding contempt notion. 

in Anorada »*** th* Supremo Court rulad that th* 
Ali*n Tort citin* Act, as U.t.c. l uso, did not provld* * 
basis for *m*reieing jurisdiction ovar Argantina in an action 
brought by two Liborian corporations to srooovor damages for 
an attach by Argantina aircraft on a Liborian tanker in 
violation of int*m*tion*l law. Th* Court hold that th* 
roroign sovereign immunities Act, as u.s.c. | iaao g£ sect . 
(W), provided th* *ol* basis for smeroising jurisdiction 
over a foreign sovereign in United Statas courts. Th* 

Supra** Court also h*ld that non* of th* «xo*ptlon* to 
immunity sp*olfi*d in th* F9ZA applied to oonfar juriadiotion 
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over Arg*ntin&. 

The Asarada H*f» decision prouludec using th* fcl ; *r- 
Tort Cl nilas Act as i beat* for jurisdiction in this cun*. 
JUterala Bess , 10® *. Ct« 69* t 690, 5*5 {1*89} , VtM Suppose 

Court ! a decision Also preclude* til* contention, Adopted by 

this Court in it* decision granting a default jixJbgf**^ 

/* V * 

herein, that a foreign sovereign is e object to suit for clear 

4 W 

violations of universally accepted international lav, whether 


or not those violations earns within ths scope of the Recep- 
tion® listed in the r*XA~ under the Supreos* 
immunity will be denied only when much violation* will within 
an exception specified by the MU, Amerada Be** , let i. ct. 


The other three grounds adopted by this Court for 
exercising jurisdiction over the Soviet Union, fc6w*?er, ir# 
left fully intact by the Supreme Court 1 * ruling, The first 
ground is thst ths Sovist Union has deliberately foregone 
whatever entitlement, to immunity it may have had under the 


* In addition, for the reason* sat forth at pegs* vZ 

the statement of Points and Authorities in Support of Pis in- 
tiff* 1 Motion for Default Judgment dated June l*, l»a«, 
plaintiff* submit that this Court also ha* jurisdiction under 
f 14051(a) (SJ of the P*XA. In it* decision granting a defau* t 
judgment, this Court did not discuss this ground for juris- 
diction at length, although th* Court noted thst it **»*•« 
plaintiffs’ ether contentions *far sore oempel ling" . von 

o TliV yyg 431 
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FftIA by-ita Viewing failure to rais* the affirmative d*£*n«* 
of *ov«ruign i tea unity in th« proper dinner. Th® »*©omi 
ground i* that the Soviet Union i« subject to *uit under 
i 1604 of the F»IA by virtue of the Convention on the Proven- 
tion end Punishment of crime* Againut Internationally 
Protected Periton*. Deo. 14, 1973, a 9 U.s.T. If 75, 9«Z*A»5. 

Mo, 1532 {the *1573 Convent ir , »** ) , vhoi<* terms conflict with 
end who** operation would be thwarted by e great of immunity. 
The third ground ie that the Soviet Union hee implioitly 
waived ite immunity under S 1405(e)(1) ou* the FftXA by signing 
the 197.1 Convention. This Court 1 e original decision granting 
a default judgment in thie oeae discussed each of thee* three 
jurisdictional ground* in seme detail, fooueed on precisely 
the Issues determined to be relevant by the Supreme Court, 
and asserted jur ladle tion In a manner cone latent with the 
dictate* of Amend* «w 

flinoe the juriediction of thie Court over the 
defendant has been properly exercised, we respectfully submit 
that the Court should find the dovlet Union in civil contempt 
and tec am ah appropriate order for all of the reason* pre- 
viously atated in our papers in support of the pending con- 
tempt motion. 
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TH* $OVXE'.? UN I OH IS aimJlCT FO jiftJ Jx 
FOJt FAIU7IU? TO AAIiK THB AffFlIWX'jrXVa 

. — 


ln ita pinion in yog, bard *j v. Union of ggvlot 
*ggifilg$, BfitoibUsi^ «i3 f. ®upp. a4« <q.q.c, ms>, -thu 

Court racogniiad that aovaraign Immunity undar th* fix* l» *n 

* 

afflrsativs d*f»n»» vhicst auat ba pi an, dad wr>d pray^'by a 
aovaralgn dafandant. Aftar diacuaalag tha Smriat Onion 1 .- 
familiarity with tha prooadura for raising tha daf ay^a , till a 
Court, hald that tha soviat anion was nit antitlad & iwaunity 
bacausa it had dalibarataiy failod to raiaa tha dafosaa a« 
•pacifically raguirad by tha FllAt 

"Having failad to raiaa iasunity aa an 
affiraativa dafansa, or to provlda avan a bar a 
allagation that ita acta do not fall into ona 
of tha axcaptiona to tha PCIA, dafandnnt has 
dalibarataiy ohoaan to borage vhatavar antit- 
laaant it night hava had to inunlty undar tha 
taraa of tha Act." 

Von p»,rda | . 93) ?. lupp. at 353. 

Abaradi Kaaa did not addraaa thii valid basis s’er 

axarcising jurisdiction ovar a foraign aovaroign. In Anayad^ 

Haof^ Argantina proparly oontnatad jurisdiction in tha »ann»r 

anviaioaad by tha fflXA. in this oasa, tha iovtat union did 

not. 
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UNDER SECTION Uy* 7K* rSlA, 

^ <<^ «*&«£*; ^ < 5^1 

?f rifliVf ft* im an amwim 


* n ^ ^y?tel» tlxi.m Covu-; *v%ld tcK%^ * Vn^i t»f XX\m* 

fi?IA priclulcd iMUftifcV for th* MevUt Union in thi* .otiort 

b«c4««« immunity would ■conflict wit h* the t irxi pf the 1*73 
Convention and would ”thv*:t" It* operation, vo n P*rd»l . 

52J 7 . 8upp. at 234-53. This holding Mtts thrt ■tjMVtarde sat 
by the Supreme Court** interpretation of the r«IA in A brade 
gee*, end therefore thi# Court 1 * judgment. in Von Perdel 
remain* a valid bael* for plaintiff** pending civil oonteej* 
action. 


t- 
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Section 1«04 of the FI I A provides that immunity of 
a foreign etet* i* "eubject to emitting international agree- 
ment* to vhioh the United fltatee ie « perty . . . at 
u.s.C. | UOif «$$ also a U.f.C, I 1330(a) (jurisdiction 
granted where e foreign state ie not entitled to immunity 
"under any applicable international agreement”}. As the 
fupreaa Court held in Aaerad* He** , this aeana that a foreign 
state baa no immunity from eult: when such immunity would 
■expreaely conflict*}" with an international agreement. 
Amerada Use , lot i. Ct. et 492. The Court baaed its balding 
on the nouee and ienate Report e analyning the FSIA, both of 




which scat* that where “a co:*»fli"t wan aanifGfct* bt?va«n a 
grant of immunity and a- intariukLioni'i mgraaaont , or where 
th* agraaaant "axprassly conflict*" with immunity, no 
immunity will b# granted. Aa*r*da Hena . 109 0. qt. %t tui 
:t.R. Hap. 03 . 1467, 94th Cong. 3d Stas. »7-li (1674} , 
ffCt lnta d in 1974 U.S. Coda Cong. & M. Sawn 4604, v«14 
( } ? S. Hop. «o. 1310 1 94hh Cong, id *#•«. 17 (1*74) . Th* 
fupraa* Court found that th* incar national agreement* in 
Aaarada Hess did not conflict with th* VSXA baoaua* th*y 
"only #*t forth substantive rule* of oonduot and etata Uiat 
compensation ahall ba paid for cartain vronga. They do not 
or# at a privata right# of action .... 4 Amerada Hags . lot 
9. ct. at 493 (diacuasing th* Oanava Convantion on th* Sigh 
iaaa, Apr. 29, 1»!S4, (19433 13 C.0.T. 2312, T.I.A.8. Vo. 

5300 , and th* Fan Avar lean Karitia* Neutrality Convention, 

Fab. 20, 1928, 47 0tat. 1989, 1990-1991, T.0. Vo. 84B) . 

Cfnlih# th* international agreements at issue in 
Aaartda Ksss . th* 1973 Convention spaeifioally dlraofcs th* 
signatories to assart jurisdiction ovar orlmaa against 
diplomat*, and in complying with thin direction Congress 
passed legislation that oraatad privats rights of aotion. A* 
this Court raoognliad, th* 1973 Convantion doss far aora than 
merely set forth "eubetantiv# rule® of oonduot." yon Dgydal . 
523 r, Supp. ut 253, iii-62. Th* 197.> Convantion aiepraaeiy 




conflicts with » gttnt of in this m ibp 


^ t X 0 1 • 3 of _th# *.9 i 3 vCurMr tj vn m t« v'r « thfltii 

"1. Small Stmt® Party mhmll tmkm auah mmmmurmm 
*» »*y b® n« 0 i««mry to Sfttsilish it® jurisdic- 
tion ovsr th® ari»®e ant forth ir. «xt:tql# a in 
tb« following css«*t 
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(a) 


vh*n th* aria® is aoulttad j 
®n int®mation#Uy protactM 
a® dafinad in arfclol* l wa® 
him statu® am such by virtu# 'bf 
function® which h® sstaret®®# on 
behalf cf that State.” 



To carry out th® 1173 convention's direction to ‘take rich 


asasurss *« ray b« nacassary to «atablla* it® jurisdiction,* 

Congrsao passed th® hot for th® Pravafttion and PSAlshsaat «? 

>' v:- 

Crimaa against Internationally Protected Parsons <tha •hct«) , 

, - r 1 * r ► 

now co<Ufi«<l mt is u.s.c. || Ills, 1201, U3, STB,- 47# and 




%' 

£ 



11. X* this Court asplalnad in its opinion, th® provisions 
of th® Xct specifically apply to tha Sovi®t onion'® treatment 


of Jtaoul WaUsnbarg and sa*a it abundantly olaar that there 


is an swprese conflict betv®®n th® 1973 Convention «• und«r- 


stood and iaplaaantad by Congnsa, and tny grant of inunity 
to tha Soviat Union i 


9 At tha tin® of his kidnapping , Raoul ti&lian~ 
fcarg was an aoo-aditad Svadish diplomat. Sa vas 
thus an * intamationally protected parson* within 
tha meaning of I! 1114 and 1201(a) (4) and (a) (of 
IS U.S.C* ] . His kidnapping vaa therefor® « viola- 
tion of • 1201(a){4)i if h® is no longer «iiv®, | 
Uif has ®i*w been vioisit^tid , in enacting tho«w 
statutes, Congrats expressly daolar^d xte intent *:o 







'prohibit auoh acts vcimt and by wbomsvar ooa- 
aitt» d • *r.d .whatavsr tin# runt, i ortaiity of th* vlct i.a . 


Morsovar, this Court hsi# rscogniasd.s civil 
causa of non ion undar fsdnrtd 3 . aw on bihalf of 
privata plaintiff* pursuant to le u,t;,c. § lil«. 

In Utsllsr * 302 f.flupp, at 3 66 , jurisdiction waa 
uphald in a auit brought by this aurvivii^g spousa* 
of an axil o A Chilean diplomat and hi* cf-worka.r 
against thoss rsaponsiftla for thsir mu**sr. Tha 
aaaa rational* should apply to £ U01(*}M) and 
(a), Under both, plaintiff* *r* amtitlsd to 
i.wmsdiato declaratory raliaf," 

* a# 

aa ja nfl iL «« *■ a«a. 

Aiifg* da Ha«» doss not call into qusatiblf 'thir 
Court's analysis of ths 1973 convsntlon and it# 

Ths Court's opinion in Von Pardsl d*monstrat«s - \^?<$.fisrsn^ 
tha 1973 Convsntlon is from ths two intsrnationsl ^pOssmsnta 
st i*»us in A*sr»d* gsss , Thoms agrssmsntw oont&T&d no 
explicit dirsotion to sach stats party to "taka stock msasur<«a 
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as may Im ntcsaaary to aatablinh its jurisdiction, "* and wars 

f 

not followed by isp lamenting legislation which orsst *d 


privet* rights of action against partis* subjsct <-o that 
jurisdiction* Thar# for a, this Court's holding that I IStH of 


ths F8IA dsniss immunity to ths Soviet Union in this action 


regains valid,* 

This r««ulf is particularly jumti 


* PI tint Iff * recognise that tha othar oonvartion rtiliad or 
hj uni» Court, tha Vi anna Convsntlon on Diplomatic tslatr.or * 
dome rvat contain provision# which* could be said to ejqprssftls 
conflict with tha ?8TA,-*s requir ed b y Amepcdn if ssa . 
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*Und*ir t J'TST'WJ CoSvan tfofc ph* Aovt* ' Union] 
i# p:.*4g«ui to punish th» v»r> cri*«* it i* 
coanitting, Xoraovor, the Soviet Union •« 
—unUvful treatment of Walltnb*rg v*f* ongoing 
«v«n *» th* Convention# v#ra Drafted *m«i /.• 
ii lgn»d . Thu*, It knowingly *oo«pt«d fc»#‘ 1 
validity of l*g*tl *t«nderd* that it kn*W at 
th# tla* war* b*tng violated. Agaiiwt rrnoh a 
backdrop, th* d*ni*l of lanunity agaihat 
ala in* <f««klh£ relief for euch violation* do** 
net «**& unjuat.* 

Von P*r d*l« #23 T. Supp . at 2 55. 


mm un 

THS I0VI8T UlttOtf HA# IXPUCIYLY H 


wi °z ,rm .rjt 



■ m&.> 
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f k*Li -’ It, ****»■ 
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undar | lfc03(a){i) of th* FfiXA. foreign/ 



•ay 


«iv» immunity "either explicitly or by impUeatieSp* r;v f» 

l*t; v Union 





u.i.c, | l«o#(a) (l). This Court found th*t th* 
had implicitly waived immunity when it agraed tolw bound by 
International agraeaantn that codify th* runda**n££l 


»rln- 


cipl* of diplomatic immunity. Von Pardel , #33 F. »upp. at 

*v 

33#. On* of th*#* intomationnl agraamont* - th* ift'JS con- 
vention - specifically direct*? th* migning parti** to **«*rt 
jurisdiction over violation# of thi* principle* leeaus* thi* 
Court*# holding 1# coneiatant with th* duprem* court’* 
opinion ill Amerada Keea . implicit valvar remains a valid 
ground for granting plaintiff* * notion to hold th* defendant 
In akvil contempt. 


::n t&liM* B«a.th»..aup.rjB«, J^ourt did not an*, ys’* 


Vi 


» m inn r rn 
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th&t part or < 1601 (a) ( 1) that iUtoi that i aaui it* my b* 
v'.ivad. "by Implication*, and did not mention or .rtiacuaa th« 
ooncapt of lupliid valvar. Tha Court «da only on* atatamant 
arguably baariing on thU iaauaj »»or do ira «*» hov a foreign 
a tat* can *f*iv* It* iwnuntty undar } l*05(»|(i) by *i<yritn<? an 
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Internationa l agTaamor: t that contain® r.o aantion of a valvar 
of immunity to suit in United Statais court* or avan tlx* 
availability of a cauat of action in tha Unitad Stataa." 
Aaarada Haa* . 10# *. Ct, at 693. 

Thi» aantanc# cannot Man that tha only appUciibia 
valvar undar | 1603(a) {1} la an a^plieit valvar, for that 
vould rimdar tha atatutory lanyuaga *cr by implication* 
aaiminqlwaa. If tha Supramt Court had intandad to hold that 
I 1608(a)(1) centainad m«*nlngla*s languaga, it vould hav* 
aald ao. What tha santanca »aana la that immunity nay b« 
arpraaaly vaivad by oigning an agraeaant that mantlona valvar 
of Immunity, or may ba vaivad by implication by aignlng an 
agraamant whoaa tarme avidenca an intant to vaiva immunity, 
■uch aa an agraamant that aantisna, for txampla, tha 
availability of a oauaa of action In f :ha court# of tha 
nation* signing tha agraamant.* 



Cwr 


* TMa analyaia ia conalatant with CongTaae 1 * aaction-by- 
eactitm analyaia of tha rare, y*ich ststos That * may 

ba impliad whan , for axampla, a fforaign utata agroaa to 
arbitrat.* claiaw In anothar country or igraa# that tha lav 
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ThU Court's finding- in Von li.^r tlal of Ait i*rp L ‘ -*J. 
n*iv#r l* cons-lstur.i vl th An# % a da H»m btcaua# th# tarn# of 
th# *pplicaixie-mgr*#mant avidma# an intent to %n»tv«» 
immunity, and b#caua* th# data of vaivor i« aupported by 
hoe# than juaf the signing of that agreement Th«a» faota , 
which v#r# di»cu###d in thi# Court'* c-riglnal <5®oi*ion, 
distinguish th# pr#»«nt caaa fro* Amsrrnt# H»#a . 

Artiol# 3 of th# 1872; Convention ap*aifiiaally 
dlr#ot* th# United States to au##rt jurisdiction oV#t 

precisely th# >:inda of crim«# that th# lovi«t Union committed 

.•"iVt**' * 

against Raoul tf»ll#nb#rg. Th# language of th# 1»7J Conv*ii~ 

v * 

tion, that i#„ "mentions . . . th# availability of a cause of 
action in th# Unitad States." Aaen&a Kt*#* , i0» *. Ct. at 
692 » Congr#a* followed th# Convention*# direatlon to a###rt 
jurisdiction by p***ing th# Act, creating right# wtoioh h*v# 

plainly bean violated her#. 

By signing th# 1973 Convention, th# Soviet Union 

necessarily r#cogni*#d that nations such a# th# United *tat«s 
would pass legislation or#ating righta of action against 


a particular country ahotild govern a contract. H.l. lap, ¥3. 
14 « 7 , tith Cong, ad Sena. 17 ri»7#}, reprinted in i*7* u.s. 
cod# cong. 4 id. *«v* a*Q4, mi? (i97«)r «. i#p. wo. i3io, 
94th Cong. 2d Seas. 11 (197«) . In light of th# fact that a 
valvar may be implied fros a foreign state’s selection of a 
particular choice-of-law clause in a contract, th#r« can b# 
little doubt al>out th# reasonableness of implying a w*iv*r in 
rn« such nor# compelling circumstance* o?. th# present oaaa. 



^f«sN piwiosa* 



violatori* of the Corwunt ion, It »l*o gained th i b*n*Z it cl 
having Unites states courts a*»ert juriadiotion over crises 


against Soviet diplomat* in the circu»Bt*na«« set forth ir 
th* federal iapl«tt*nting legislation. r .z would bo ineq- 
uitable to Allow the Soviet Union ;© rasp th* benefit* of fch-i 
1873 Convention end related United State* low without aj.*o 
subjecting the Soviet Union to th* jurisdiction of United 

*/C 

states court* wh*n it he* violated thou* very laws* ft* 


m q xjli Jft sog JE iia 1 2 ^ 

Cuba , 4<S 2 u.s. «n, 633-34 (1983) (injustice would result if 

a foreign state vt.ra granted laaunity to counterclaim* while 

;Q^;: ' 

seeking *to reap the benefit* of o or courts*), aiVdn the 

. V ^T_. 

provisions of tbs 1973 convention# the finding of ^n leplisd 
veiver is entirely justified in this case. 

Xoreever, there ere tdditionel feats supporting en 
implied welver epert fro* the Soviet Union 1 * Agreement to be 
bound by the 1S73 Convention. Firet, th* Soviet Union he* 
Admitted that it detained end imprisoned Meoul Wallenberg, 
end that those motion* were crimes. Thee* admission* 
evidence en intention to waive rlghte of defense* , Second, 
the Soviet Union* a oriwe# violated en extraordinary prin- 
ciple, "There ere fan* principles of international lew, if 
any, that ere e* universally recognised ea the principle of 
diplomatic immunity.* Von Da rdel, 6J3 F . supji. at 


J 

\ 


ICUSSIHHjj 

In fact, "Tha Soviet Un‘;cn'y tr««tn*n\ of iUra. 
wa] lenbarg i* unlawful under ££y atardvd of ippl i c*bi* i»v •' 
Vpft garde I , ii23 V. fiupp. at 243 {anokaa** *ddtd) . In th**« 
uni-|ue circunwtanaes thiro it no juit if .antion fojr granting 
Iwb unity: 

•In 3BJiny vaya, th i * action is without prece- 
dent in the history of action** against foreign 
sovereigns. It involves action* vhich tho 
Soviet Onion has already admitted wars unlaw- 
ful. It Involve* a grose violation of tha 
pereonal immunity of a diplomat, ona cf tha 
oldaat and moat univaraally racognif « ! prin- 
ciple* of international lav." 

Von Dflcrdal , *33 y. Supp. at 2*3. Whan Congres* drafted and 
paaeeli tha yilh, It carefully provided foi implied valvar of 
immunity, Tha facta of thia case - which concern admitted 
criaaa ocmmittad against a diplomat who vaa acting on hahalf 
of tha United St a tea to save innocent human lives - ehov why 
that provision of tha PS IA vaa appropriate, and vfty thia 
Court vaa fully justified in finding that tha aoviit union 
haa implicitly waived ita sovereign immunity. 



COHCM.' flTjp 


For the foregoing restore, plaintiff* respectfully 
raianit that jurisdiction ov*tr t h<s Sovltv: onion has been 
properly exercised and that a cot it rapt order should be ia*u#d 
wtlnnt the Soviet Union for the vw one previwajv juk**itted ^ 
in ‘the paper# supporting plaintiffs' civil eont^j^^-ion. 
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I HXJUS3Y CJWTirv that on April 4, 19|», * true and 
sorrsct copy of the forgoing Plaintif ;« 4 8upj>i*««nt*I State- 
ment of ?oints and Authoriti.au Concerning ths Supra* • court 
Decision in Argentine Rapubli.a v„ Jisust^de Hass shipping Cerp. 
wc« sailed by fixst class sail, postage prepaid, to t be 
foil owing i 


Sab assy of the Union of soviet 
Socialist Republics 
1»35 Phelps place, K.M. 

Washington, D.C, 2Q0QS 

Ministry of Foreign Affairs of the 
Union of Soviet Sooialiat Republics 
Moscow 12120 

Saolenakaya-femnaya Ploshchad 1 32/24, 

and by hand to,* 

David J. Anderson, tsq. 

Slisabeth flarah oars, Sag. 
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loth A Pennsylvania Avenue, *.*. 
Washington, D.C. 20530 
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